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In the present volume, “International Tribunal for the Former Yugoslavia” refers to the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991; and
“International Tribunal for Rwanda” refers to the International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and Other
Serious Violations of International Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and
Other Such Violations Committed in the Territory of Neighbouring States between 1 January and 31 December 1994.

NOTE CONCERNING QUOTATIONS

In quotations, words or passages in italics followed by an asterisk were not italicized in the original text.

Unless otherwise indicated, quotations from works in languages other than English have been translated by the Secretariat.

The Internet address of the International Law Commission is http://legal.un.org/ilc/.
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MULTILATERAL INSTRUMENTS CITED IN THE PRESENT VOLUME

Pacific settlement of international disputes
Declaration Respecting Maritime Law (Declaration of Paris of 1856) (Paris, 16 April 1856)
General Treaty for Renunciation of War as an Instrument of National Policy
(Kellogg-Briand Pact) (Paris, 27 August 1928)

Treaty of peace with Bulgaria (Paris, 10 February 1947)

Treaty of Peace with Finland (Paris, 10 February 1947)
Treaty of peace with Hungary (Paris, 10 February 1947)
Treaty of Peace with Italy (Paris, 10 February 1947)
Treaty of peace with Roumania (Paris, 10 February 1947)

Protocol Relating to the Mechanism for Conflict Prevention, Management, Resolution,
Peacekeeping and Security (Lomé, 10 December 1999)

Source

British State Papers 1856, vol. LXI,
p. 155.

League of Nations, Treaty Series,
vol. XCIV, No. 2137, p. 57.

United Nations, Treaty Series, vol. 41,
No. 643, p. 21.

Ibid., vol. 48, No. 746, p. 203.
Ibid., vol. 41, No. 644, p. 135.
Ibid., vol. 49, No. 747, p. 3.
Ibid., vol. 42, No. 645, p. 3.

Cooperating for Peace in West Africa:
an Agenda for the 21st Century,
A. Ayissi (ed.), Geneva, United
Nations Institute for Disarmament
Research, 2001 (UNIDIR/2001/9,
United Nations publication, Sales
No. GV.E/F.01.0.19), p. 111.

Privileges and immunities, diplomatic and consular relations, etc.

Convention on the privileges and immunities of the United Nations
(New York, 13 February 1946)

Vienna Convention on Diplomatic Relations (Vienna, 18 April 1961)
Vienna Convention on Consular Relations (Vienna, 24 April 1963)

Vienna Convention on the Representation of States in their Relations with International
Organizations of a Universal Character (Vienna, 14 March 1975)

Human rights

ILO Convention (No. 17) concerning workmen’s compensation for accidents
(Geneva, 10 June 1925)

Convention on the Prevention and Punishment of the Crime of Genocide
(Paris, 9 December 1948)

Convention for the Protection of Human Rights and Fundamental Freedoms
(European Convention on Human Rights) (Rome, 4 November 1950)

Protocol No. 14 bis to the Convention for the Protection of Human Rights and Fundamental
Freedoms (Strasbourg, 27 May 2009)

International Convention on the Elimination of All Forms of Racial Discrimination
(New York, 21 December 1965)

International Covenant on Civil and Political Rights (New York, 16 December 1966)

Optional Protocol to the International Covenant on Civil and Political Rights
(New York, 16 December 1966)

International Covenant on Economic, Social and Cultural Rights
(New York, 16 December 1966)

American Convention on Human Rights: “Pact of San José, Costa Rica”
(San Jos¢, 22 November 1969)

Convention on the Elimination of All Forms of Discrimination against Women
(New York, 18 December 1979)

African Charter on Human and Peoples’ Rights (Nairobi, 27 June 1981)

Convention against torture and other cruel, inhuman or degrading treatment or punishment
(New York, 10 December 1984)

United Nations, Treaty Series, vol. 1,
No. 4, p. 15.

Ibid., vol. 500, No. 7310, p. 95.
Ibid., vol. 596, No. 8638, p. 261.
United Nations, Juridical Yearbook 1975

(Sales No. E.77.\.3), p. 87. See also
AJ/CONF.67/16, p. 207.

United Nations, Treaty Series, vol. 38,
No. 600, p. 229.

Ibid., vol. 78, No. 1021, p. 277.
Ibid., vol. 213, No. 2889, p. 221.
Council of Europe, Treaty Series,

No. 204.

United Nations, Treaty Series, vol. 660,
No. 9464, p. 195.

Ibid., vol. 999, No. 14668, p. 171.
Ibid.

Ibid., vol. 993, No. 14531, p. 3.

Ibid., vol. 1144, No. 17955, p. 123.

Ibid., vol. 1249, No. 20378, p. 13.

Ibid., vol. 1520, No. 26363, p. 217.
Ibid., vol. 1465, No. 24841, p. 85.



Multilateral instruments

Convention (No. 169) concerning indigenous and tribal peoples in independent countries
(Geneva, 27 June 1989)

Convention on the rights of the child (New York, 20 November 1989)

African Charter on the Rights and Welfare of the Child (Addis Ababa, 11 July 1990)

International Convention on the Protection of the Rights of All Migrant Workers and Members
of Their Families (New York, 18 December 1990)

Convention on the Rights of Persons with Disabilities (New York, 13 December 2006)

International trade and development

Protocol on Arbitration Clauses (Geneva, 24 September 1923)

Convention on the Execution of Foreign Arbitral Awards (Geneva, 26 September 1927)
General Agreement on Tariffs and Trade (Geneva, 30 October 1947)
Protocol of Provisional Application of the General Agreement on Tariffs and Trade
(Geneva, 30 October 1947)

Economic Agreement of Bogota (Bogota, 2 May 1948)

ASEAN Agreement for the Promotion and Protection of Investments
(Manila, 15 December 1987)

Fourth ACP-EEC Convention (Lomé, 15 December 1989)
North American Free Trade Agreement Between the Government of Canada, the Government
of the United Mexican States and the Government of the United States of America

(Mexico City, Ottawa and Washington, D.C., 17 December 1992)

Protocol of Colonia for the Promotion and Reciprocal Protection of Investments
in the MERCOSUR (Colonia del Sacramento, 17 January 1994)

Protocol on Promotion and Protection of Investments coming from non-MERCOSUR
State Parties (Buenos Aires, 5 August 1994)
Transport and communications

Convention Relating to the Regulation of Aerial Navigation (Paris, 13 October 1919)

Convention on International Civil Aviation (Chicago, 7 December 1944)

Convention for the suppression of unlawful seizure of aircraft (The Hague, 16 December 1970)

Convention for the suppression of unlawful acts against the safety of civil aviation
(Montreal, 23 September 1971)

Telecommunications

Convention of the Arab States Broadcasting Union (15 October 1955, as revised
on 4 March 1973)

Tampere Convention on the Provision of Telecommunication Resources for Disaster Mitigation
and Relief Operations (Tampere, 18 June 1998)

Source

Ibid., vol. 1650, No. 28383, p. 383.

Ibid., vol. 1577, No. 27531, p. 3.

Organization of African Unity, document
CAB/LEG/153/Rev.2 (1990),
Human Rights: a Compilation of
International Instruments, vol. 1,
Regional Instruments (United Nations
publication, Sales No. E.97.XIV.1),
sect. C, No. 39.

United Nations, Treaty Series, vol. 2220,
No. 39481, p. 3.

Ibid., vol. 2515, No. 44910, p. 3.

League of Nations, Treaty Series,
vol. XXVII, No. 678, p. 157.

Ibid., vol. XCII, No. 2096, p. 301.

United Nations, Treaty Series, vol. 55,
No. 814, p. 187.

Ibid., p. 308.

Organization of American States, Official
Documents (OEA/Ser.A/4 (SEPF)),
Treaty Series, No. 21.

ILM, vol. 27 (1988), p. 612.

United Nations, Treaty Series, vol. 1924,
No. 32847, p. 3.

Washington, D.C., United States
Government Printing Office, 1993.

MERCOSUR/CMC/DEC. No. 11/93.

MERCOSUR/CMC/DEC. No. 11/94.

League of Nations, Treaty Series, vol. XI,
No. 297, p. 173.

United Nations, Treaty Series, vol. 15,
No. 102, p. 295.

Ibid., vol. 860, No. 12325, p. 105.

Ibid., vol. 974, No. 14118, p. 177.

International Governmental
Organizations: Constitutional
Documents, 3rd rev. ed., part V,

A. J. Peaslee (ed.), The Hague,
Martinus Nijhoff, 1979, pp. 124-133.

United Nations, Treaty Series, vol. 2296,
No. 40906, p. 5.
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Navigation
Convention between Austria-Hungary, France, Germany, Great Britain, Italy, the Netherlands,
Russia, Spain and Turkey, respecting the free navigation of the Suez Canal (Constantinople
Convention) (Constantinople, 29 October 1888)

Convention and Statute on the Regime of Navigable Waterways of International Concern
(Barcelona, 20 April 1921)

Convention instituting the Statute of Navigation of the Elbe (Dresden, 22 February 1922)

Convention regarding the Régime of the Straits (Montreux, 20 July 1936)

Penal matters
Convention relating to civil procedure (The Hague, 17 July 1905)
International Convention for the Suppression of Counterfeiting Currency
(Geneva, 20 April 1929)

Rome Statute of the International Criminal Court (Rome, 17 July 1998)

Law of the sea

United Nations Convention on the Law of the Sea (Montego Bay, 10 December 1982)

Law of treaties

Vienna Convention on the law of treaties (Vienna, 23 May 1969)

Vienna Convention on succession of States in respect of treaties (Vienna, 23 August 1978)

Vienna Convention on the Law of Treaties between States and International Organizations
or between International Organizations (Vienna, 21 March 1986)

Law applicable in armed conflict

Convention for the Amelioration of the Condition of the Wounded and Sick in Armies in the
Field (Geneva, 6 July 1906)

Hague Conventions respecting the laws and customs of war on land (The Hague, 18 October
1907): Convention (II) respecting the limitation of the employment of force for the recovery
of contract debts (Hague Convention II); Convention (IV) respecting the laws and customs
of war on land (Hague Convention IV); Convention (V) respecting the rights and duties
of neutral powers and persons in case of war on land (Hague Convention V); Convention
(VI) relating to the status of enemy merchant ships at the outbreak of hostilities (Hague
Convention VI); and Convention (XIII) concerning the rights and duties of neutral Powers
in naval war (Hague Convention XIII)

Treaty of Peace between the Allied and Associated Powers and Germany (Treaty of Versailles)
(Versailles, 28 June 1919)

Geneva Conventions for the protection of war victims (Geneva, 12 August 1949)
Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in

Armed Forces in the Field (Convention I) (Geneva, 12 August 1949)

Geneva Convention relative to the Protection of Civilian Persons in Time of War
(Convention IV) (Geneva, 12 August 1949)

Protocol additional to the Geneva Conventions of 12 August 1949, and relating to the
protection of victims of international armed conflicts (Protocol 1) (Geneva, 8 June 1977)

Protocol additional to the Geneva Conventions of 12 August 1949, and relating to the
protection of victims of non-international armed conflicts (Protocol 1)
(Geneva, 8 June 1977)

Convention for the Protection of Cultural Property in the Event of Armed Conflict (The Hague,
14 May 1954)

Source

AJIL, Supplement, vol. 3, p. 123.

League of Nations, Treaty Series, vol. VII,
No. 172, p. 35.

Ibid., vol. XXVI, No. 649, p. 219.
Ibid., vol. CLXXIII, No. 4015, p. 213.

League of Nations, Treaty Series, vol. L,
No. 54 (a), p. 180.

Ibid., vol. CXII, No. 2623, p. 371.

United Nations, Treaty Series, vol. 2187,
No. 38544, p. 3.

United Nations, Treaty Series, vol. 1833,
No. 31363, p. 3.

United Nations, Treaty Series, vol. 1155,
No. 18232, p. 331.

Ibid., vol. 1946, No. 33356, p. 3.
A/CONF.129/15.

D. Schindler and J. Toman, The Laws of
Armed Conflicts, Dordrecht, Martinus
Nijhoff, 1988, pp. 301-310.

The Hague Conventions and Declarations
of 1899 and 1907, J. B. Scott (ed.),

New York, Oxford University Press,
1915.

British and Foreign State Papers, 1919,
vol. CXIlI, London, HM Stationery
Office, 1922, p. 1.

United Nations, Treaty Series, vol. 75,
Nos. 970-973, p. 31.

Ibid., No. 970, pp. 31 et seq.

Ibid., No. 973, pp. 287 et seq.

Ibid., vol. 1125, No. 17512, p. 3.

Ibid., No. 17513, p. 609.

Ibid., vol. 249, No. 3511, p. 215.
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Protocol for the Protection of Cultural Property in the Event of Armed Conflict (The Hague,
14 May 1954)

Second Protocol to the Hague Convention of 1954 for the Protection of Cultural Property in
the Event of Armed Conflict (The Hague, 26 March 1999)

Disarmament

Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous or Other Gases,
and of Bacteriological Methods of Warfare (Geneva, 17 June 1925)

Convention on third party liability in the field of nuclear energy (Paris, 29 July 1960)

Vienna Convention on civil liability for nuclear damage (Vienna, 21 May 1963)

Treaty banning nuclear weapon tests in the atmosphere, in outer space and under water
(Moscow, 5 August 1963)

Treaty for the Prohibition of Nuclear Weapons in Latin America (“Treaty of Tlatelolco™)
(with annexed Additional Protocols I and I1) (Mexico City, 14 February 1967)

Treaty on the Non-Proliferation of Nuclear Weapons (London, Moscow and Washington,
1 July 1968)

Convention on the prohibition of the development, production and stockpiling of
bacteriological (biological) and toxin weapons and on their destruction
(London, Moscow and Washington, 10 April 1972)

Convention on prohibitions or restrictions on the use of certain conventional weapons
which may be deemed to be excessively injurious or to have indiscriminate effects
(Geneva, 10 October 1980)

Protocol on prohibitions or restrictions on the use of mines, booby-traps and other devices
(Protocol 1)

Protocol on prohibitions or restrictions on the use of incendiary weapons (Protocol 111)
South Pacific Nuclear Free Zone Treaty (Rarotonga, 6 August 1985)

Convention on the prohibition of the development, production, stockpiling and use of chemical
weapons and on their destruction (Paris, 13 January 1993)

Treaty on the Southeast Asia Nuclear Weapon-Free Zone (Bangkok, 15 December 1995)
African Nuclear-Weapon-Free Zone Treaty (Pelindaba Treaty) (Cairo, 11 April 1996)
Comprehensive Nuclear-Test-Ban Treaty (New York, 10 September 1996)

Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of
Anti-Personnel Mines and on their Destruction (Oslo, 18 September 1997)

Treaty on a Nuclear-Weapon-Free Zone in Central Asia (Semipalatinsk (Semei),
8 September 2006)

Convention on Cluster Munitions (Dublin, 30 May 2008)

Environment

International Convention for the Prevention of Pollution of the Sea by Oil
(London, 12 May 1954)

International Convention on Civil Liability for Oil Pollution Damage
(Brussels, 29 November 1969)

Convention on wetlands of international importance especially as waterfowl habitat
(Ramsar, 2 February 1971)

Convention on the prevention of marine pollution by dumping of wastes and other matter
(London, Mexico City, Moscow and Washington, D.C., 29 December 1972)

Convention on international trade in endangered species of wild fauna and flora
(Washington, D.C., 3 March 1973)

Source

Ibid.

Ibid., vol. 2253, No. 3511, p. 172.

League of Nations, Treaty Series,
vol. XCIV, No. 2138, p. 65.

United Nations, Treaty Series, vol. 956,
No. 13706, p. 251.

Ibid., vol. 1063, No. 16197, p. 265.
Ibid., vol. 480, No. 6964, p. 43.

Ibid., vols. 634 and 1894, No. 9068,
p. 281 and p. 335, respectively.

Ibid., vol. 729, No. 10485, p. 161.

Ibid., vol. 1015, No. 14860, p. 163.

Ibid., vol. 1342, No. 22495, p. 137.

Ibid.

Ibid.
Ibid., vol. 1445, No. 24592, p. 177.
Ibid., vol. 1974, No. 33757, p. 45.

Ibid., vol. 1981, No. 33873, p. 129.
ILM, vol. 35 (1996), p. 705.
A/50/1027, annex.

United Nations, Treaty Series, vol. 2056,
No. 35597, p. 211.

The United Nations Disarmament
Yearbook, vol. 31 (United Nations
publication, Sales No. E.07.1X.1),
2006, appendix Il, p. 323.

United Nations, Treaty Series, vol. 2688,
No. 47713, p. 39.

United Nations, Treaty Series, vol. 327,
No. 4714, p. 3.

Ibid., vol. 973, No. 14097, p. 3.

Ibid., vol. 996, No. 14583, p. 245.

Ibid., vol. 1046, No. 15749, p. 138.

Ibid., vol. 993, No. 14537, p. 243.
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International Convention for the Prevention of Pollution from Ships, 1973 (“MARPOL
Convention”) (London, 2 November 1973)

Protocol of 1978 relating to the International Convention for the prevention of pollution
from ships, 1973 (“MARPOL Convention”) (London, 17 February 1978)

Convention for the protection of the Mediterranean Sea against pollution
(Barcelona, 16 February 1976)

Convention on the prohibition of military or any other hostile use of environmental
modification techniques (New York, 10 December 1976)

Convention on long-range transboundary air pollution (Geneva, 13 November 1979)

Protocol to the 1979 Convention on long-range transboundary air pollution on long-term
financing of the co-operative programme for monitoring and evaluation of the
long-range transmission of air pollutants in Europe (EMEP) (Geneva, 28 September 1984)

Protocol to the 1979 Convention on long-range transboundary air pollution on the reduction
of sulphur emissions or their transboundary fluxes by at least 30 per cent
(Helsinki, 8 July 1985)

Protocol to the 1979 Convention on long-range transboundary air pollution concerning
the control of emissions of nitrogen oxides or their transboundary fluxes
(Sofia, 31 October 1988)

Protocol to the 1979 Convention on long-range transboundary air pollution concerning
the control of emissions of volatile organic compounds or their transboundary fluxes
(Geneva, 18 November 1991)

Protocol to the 1979 Convention on Long-Range Transboundary Air Pollution on Further
Reduction of Sulphur Emissions (Oslo, 14 June 1994)

Protocol to the 1979 Convention on Long-Range Transboundary Air Pollution on Persistent
Organic Pollutants (Aarhus, 24 June 1998)

Protocol to the 1979 Convention on Long-Range Transboundary Air Pollution on Heavy
Metals (Aarhus, 24 June 1998)

Protocol to the 1979 Convention on Long-Range Transboundary Air Pollution
to Abate Acidification, Eutrophication and Ground-level Ozone
(Gothenburg, 30 November 1999)

Convention for the protection and development of the marine environment of the wider
Caribbean region (Cartagena de Indias, 24 March 1983)

Vienna Convention for the Protection of the Ozone Layer (Vienna, 22 March 1985)

Montreal Protocol on Substances that Deplete the Ozone Layer (Montreal,
16 September 1987)

Convention on early notification of a nuclear accident (Vienna, 26 September 1986)

Basel Convention on the control of transboundary movements of hazardous wastes and their
disposal (Basel, 22 March 1989)

United Nations Framework Convention on Climate Change (New York, 9 May 1992)

Kyoto Protocol to the United Nations Framework Convention on Climate Change
(Kyoto, 11 December 1997)

Convention on biological diversity (Rio de Janeiro, 5 June 1992)

Convention on Civil Liability for Damage Resulting from Activities Dangerous
to the Environment (Lugano, 21 June 1993)

Convention to combat desertification in those countries experiencing serious drought
and/or desertification, particularly in Africa (Paris, 14 October 1994)

Convention for the Protection of the Marine Environment and the Coastal Region of the
Mediterranean (Barcelona, 10 June 1995)

Convention on the Law of the Non-navigational Uses of International Watercourses
(New York, 21 May 1997)

Source

Ibid., vol. 1340, No. 22484, p. 184.

Ibid., vol. 1340, No. 22484, p. 61.

Ibid., vol. 1102, No. 16908, p. 27.

Ibid., vol. 1108, No. 17119, p. 151.

Ibid., vol. 1302, No. 21623, p. 217.
Ibid., vol. 1491, No. 25638, p. 167.

Ibid., vol. 1480, No. 25247, p. 215.

Ibid., vol. 1593, No. 27874, p. 287.

Ibid., vol. 2001, No. 34322, p. 187.

Ibid., vol. 2030, No. 21623, p. 122.

Ibid., vol. 2230, No. 21623, p. 79.

Ibid., vol. 2237, No. 21623, p. 3.

Ibid., vol. 2319, No. 21623, p. 80.

Ibid., vol. 1506, No. 25974, p. 157.

Ibid., vol. 1513, No. 26164, p. 293.
Ibid., vol. 1522, No. 26369, p. 28.

Ibid., vol. 1439, No. 24404, p. 275.
Ibid., vol. 1673, No. 28911, p. 57.

Ibid., vol. 1771, No. 30822, p. 107.
Ibid., vol. 2303, No. 30822, p. 162.

Ibid., vol. 1760, No. 30619, p. 79.

Council of Europe, Treaty Series,
No. 150.

United Nations, Treaty Series, vol. 1954,
No. 33480, p. 3.

UNEP/Mediterranean Action Plan,
Mediterranean Action Plan Phase I
and Convention for the Protection
of the Marine Environment and the
Coastal Region of the Mediterranean
and its Protocols, Athens, 1995, p. 40.

Official Records of the General Assembly,
Fifty-first Session, Supplement No. 49
(A/51/49), vol. 111, resolution 51/229,
annex.
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ASEAN Agreement on Transboundary Haze Pollution (Kuala Lumpur, 10 June 2002)

African Convention on the Conservation of Nature and Natural Resources
(Maputo, 11 July 2003)

General international law

Treaty concerning the Archipelago of Spitsbergen (Paris, 9 February 1920)

Convention relating to the Non-Fortification and Neutralisation of the Aaland Islands
(Geneva, 20 October 1921)

Convention of the World Meteorological Organization (Washington, D.C., 11 October 1947)

Charter of the Organization of American States (Bogota, 30 April 1948)

North Atlantic Treaty (Washington, D.C., 4 April 1949)
ICPO-INTERPOL Constitution and General Regulations (Vienna, 1956)

Treaty establishing the European Economic Community (Rome, 25 March 1957)

The Antarctic Treaty (Washington, D.C., 1 December 1959)

Statutes of the World Tourism Organization (Mexico City, 27 September 1970)

Convention for the protection of the world cultural and natural heritage
(Paris, 16 November 1972)

Sixth International Tin Agreement (Geneva, 26 June 1981)

Convention establishing the Multilateral Investment Guarantee Agency
(Seoul, 11 October 1985)

Convention on assistance in the case of a nuclear accident or radiological emergency
(Vienna, 26 September 1986)

Constitution of the Food and Agriculture Organization of the United Nations
(Quebec, 16 October 1945), in its amended form (Rome, 27 November 1991)

Source

UNEP, Selected Texts of Legal
Instruments in International
Environmental Law, Ardsley
(New York), Transnational Publishers,
2005, p. 604.

International Environmental Law:
Multilateral Treaties, W. E. Burhenne
(ed.), vol. IX, The Hague, Kluwer Law
International, 1997, p. 52.

League of Nations, Treaty Series, vol. 11,
No. 41, p. 7.

Ibid., vol. IX, No. 255, p. 211.

United Nations, Treaty Series, vol. 77,
No. 998, p. 143. See also International
Organization and Integration:
Annotated Basic Documents and
Descriptive Directory of International
Organizations and Arrangements, 2nd
rev. ed., P. J. G. Kapteyn et al. (eds.),
The Hague, Martinus Nijhoff, 1984,
supplement 1.B.1.9.a.

United Nations, Treaty Series, vol. 119,
No. 1609, p. 3.

Ibid., vol. 34, No. 541, p. 243.

Vade Mecum published by the ICPO-
INTERPOL General Secretariat; available
from www.interpol.int, “legal materials”.

United Nations, Treaty Series,
vol. 298, No. 4300, p. 3. See also
the consolidated version of the
Treaty establishing the European
Community, Official Journal of the
European Communities, No. C 340,
10 November 1997, p. 173.

United Nations, Treaty Series, vol. 402,
No. 5778, p. 71.

Ibid., vol. 985, No. 14403, p. 339. See
also International Organization
and Integration: Annotated Basic
Documents and Descriptive Directory
of International Organizations
and Arrangements, 2nd rev. ed.,
P. J. G. Kapteyn et al. (eds.),
The Hague, Martinus Nijhoff, 1982,
supplement 1.B.2.3.

United Nations, Treaty Series, vol. 1037,
No. 15511, p. 151.

Ibid., vol. 1282, No. 21139, p. 205.
Ibid., vol. 1508, No. 26012, p. 99.

Ibid., vol. 1457, No. 24643, p. 133.

Basic Texts of the Food and Agriculture
Organization of the United Nations,
vol. I, 2000 edition, Rome, 2001.
See also International Organization
and Integration: Annotated Basic
Documents and Descriptive Directory
of International Organizations
and Arrangements, 2nd rev. ed.,

P. J. G. Kapteyn et al. (eds.),
The Hague, Martinus Nijhoff, 1982,
supplement 1.B.1.3.a.
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Treaty establishing the Common Market for Eastern and Southern Africa (Kampala,
5 November 1993)

The Energy Charter Treaty (Lisbon, 17 December 1994)

Framework Convention on civil defence assistance (Geneva, 22 May 2000)

Miscellaneous

Convention for the Regulation of Conflicts of Laws in relation to Marriage
(The Hague, 12 June 1902)

Convention relating to the Settlement of the Conflict of Laws and Jurisdictions as regards
Divorce and Separation (The Hague, 12 June 1902)

Agreement concerning co-operation (Finland, Denmark, Iceland, Norway and Sweden)
(Helsinki, 23 March 1962; amended by the Agreement amending the above-mentioned
Agreement, signed at Copenhagen on 13 February 1971)

ASEAN Agreement on Disaster Management and Emergency Response
(Vientiane, 26 July 2005)

Source

United Nations, Treaty Series, vol. 2314,
No. 41341, p. 265.

Ibid., vol. 2080, No. 36116, p. 95.
Ibid., vol. 2172, No. 38131, p. 213.

The Consolidated Treaty Series, vol. 191,
C. Parry (ed.), Dobbs Ferry (New
York), Oceana, 1902, p. 253.

United Nations, Treaty Series, vol. 1558,
No. 92 (a), p. 522.

Ibid., vols. 434 and 795, No. 6262,
pp. 145 and 370, respectively.

ASEAN, Documents Series 2005, p. 157.
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ORGANIZATION OF THE SESSION

1. The International Law Commission held the first part
of its sixty-third session from 26 April to 3 June 2011 and
the second part from 4 July to 12 August 2011 at its seat
at the United Nations Office at Geneva. The session was
opened by Mr. Nugroho Wisnumurti, Chairperson of the
sixty-second session of the Commission.

A. Membership
2. The Commission consists of the following members:

Mr. Mohammed Bello Apoke (Nigeria)

Mr. Ali Mohsen Fetais AL-MaRrr1 (Qatar)

Mr. Lucius CaFrLiscH (Switzerland)

Mr. Enrique CaNpIOTI (Argentina)

Mr. Pedro ComissArio ArFonso (Mozambique)
Mr. Christopher John Robert Ducarp (South Africa)
Ms. Concepcién EscoBar HERNANDEZ (Spain)
Mr. Salifou FomBa (Mali)

Mr. Giorgio GaJa (lItaly)

Mr. Zdzislaw Gaticki (Poland)

Mr. Hussein A. Hassouna (Egypt)

Mr. Mahmoud D. Hmoub (Jordan)

Mr. Huikang Huang (China)

Ms. Marie G. Jacossson (Sweden)

Mr. Maurice Kamro (Cameroon)

Mr. Fathi KemicHa (Tunisia)

Mr. Roman A. Koropkin (Russian Federation)
Mr. Donald M. McRAE (Canada)

Mr. Teodor Viorel MELEscaNu (Romania)

Mr. Shinya MUrask (Japan)

Mr. Bernd H. Nienaus (Costa Rica)

Mr. Georg NotLtE (Germany)

Mr. Alain PeLLeT (France)

Mr. A. Rohan Perera (Sri Lanka)

Mr. Ernest PETriC (Slovenia)

Mr. Gilberto Vergne SaBoia (Brazil)

Mr. Narinder SiNau (India)

Mr. Eduardo VaLencia-Ospina (Colombia)
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Mr. Edmundo VarGas CarrerNo (Chile)
Mr. Stephen C. Vasciannie (Jamaica)
Mr. Marcelo VAzquez-BermUDEZ (Ecuador)
Mr. Amos S. Wako (Kenya)
Mr. Nugroho WisnumurTi (Indonesia)
Sir Michael Woop (United Kingdom of Great Britain
and Northern Ireland)
B. Casual vacancy

3. On 28 April 2011, the Commission elected
Ms. Concepcion Escobar Hernandez (Spain) to fill the
casual vacancy occasioned by the death of Ms. Paula
Escarameia. On 17 May 2011, the Commission elected
Mr. Mohammed Bello Adoke (Nigeria) to fill the casual
vacancy occasioned by the resignation of Mr. Bayo Ojo.

C. Officers and the Enlarged Bureau

4. Atits 3080th meeting, on 26 April 2011, the Commis-
sion elected the following officers:

Chairperson: Mr. Maurice Kamto (Cameroon)

First Marie Jacobsson

(Sweden)

Vice-Chairperson: Ms.

Second Vice-Chairperson: Mr. Bernd Niehaus (Costa
Rica)

Chairperson of the Drafting Committee: Mr. Teodor
Viorel Melescanu (Romania)

Rapporteur: Mr. A. Rohan Perera (Sri Lanka)

5. The Enlarged Bureau of the Commission was
composed of the officers of the present session, the pre-
vious Chairpersons of the Commission® and the Special
Rapporteurs.?

6. On the recommendation of the Enlarged Bureau,
the Commission set up a Planning Group composed of
the following members: Ms. Marie Jacobsson (Chair-
person), Mr. Lucius Caflisch, Mr. Enrique Candioti,
Mr. Pedro Comissario Afonso, Mr. Christopher John

! Mr. Enrique Candioti, Mr. Zdzislaw Galicki, Mr. Maurice Kamto,
Mr. Teodor Viorel Melescanu, Mr. Alain Pellet, Mr. Ernest Petrié,
Mr. Edmundo Vargas Carrefio and Mr. Nugroho Wisnumurti.

2Mr. Lucius Caflisch, Mr. Giorgio Gaja, Mr. Zdzislaw Galicki,
Mr. Maurice Kamto, Mr. Roman Kolodkin, Mr. Alain Pellet and
Mr. Eduardo Valencia-Ospina.
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Robert Dugard, Ms. Concepcion Escobar Hernandez,
Mr. Giorgio Gaja, Mr. Zdzislaw Galicki, Mr. Hussein
Hassouna, Mr. Mahmoud Hmoud, Mr. Maurice Kamto,
Mr. Fathi Kemicha, Mr. Roman Kolodkin, Mr. Donald
McRae, Mr. Teodor Viorel Melescanu, Mr. Shinya
Murase, Mr. Bernd Niehaus, Mr. Georg Nolte, Mr. Alain
Pellet, Mr. Ernest Petri¢, Mr. Gilberto Vergne Saboia,
Mr. Narinder Singh, Mr. Eduardo Valencia-Ospina,
Mr. Edmundo Vargas Carrefio, Mr. Stephen Vasciannie,
Mr. Marcelo Vazquez-Bermudez, Mr. Nugroho
Wisnumurti, Sir Michael Wood and Mr. A. Rohan Perera

(ex officio).
D. Drafting Committee

7. Atits 3080th meeting, on 26 April 2011, the Commis-
sion established a Drafting Committee, composed of the
following members for the topics indicated:

(a) Effects of armed conflicts on treaties: Mr. Teodor
Viorel Melescanu (Chairperson), Mr. Lucius Caflisch
(Special Rapporteur), Mr. Enrique Candioti, Mr. Salifou
Fomba, Mr. Zdzislaw Galicki, Mr. Huikang Huang,
Ms. Marie Jacobsson, Mr. Maurice Kamto, Mr. Shinya
Murase, Mr. Ernest Petri¢, Mr. Gilberto Vergne Saboia,
Mr. Marcelo Vazquez-Bermidez, Mr. Nugroho
Wisnumurti, Sir Michael Wood and Mr. A. Rohan Perera

(ex officio);

(b) Responsibility of international organizations:
Mr. Teodor Viorel Melescanu (Chairperson), Mr. Giorgio
Gaja (Special Rapporteur), Mr. Enrique Candioti,
Mr. Salifou Fomba, Mr. Huikang Huang, Ms. Marie
Jacobsson, Mr. Maurice Kamto, Mr. Donald McRae,
Mr. Shinya Murase, Mr. Ernest Petri¢, Mr. Gilberto Vergne
Saboia, Mr. Eduardo Valencia-Ospina, Mr. Marcelo
Vazquez-Bermtidez, Mr. Nugroho Wisnumurti, Sir Michael
Wood and Mr. A. Rohan Perera (ex officio);

(c) Expulsion of aliens: Mr. Teodor Viorel Melescanu
(Chairperson), Mr. Maurice Kamto (Special Rapporteur),
Mr. Pedro Comissario Afonso, Ms. Concepcion
Escobar Hernandez, Mr. Salifou Fomba, Mr. Zdzislaw
Galicki, Mr. Mahmoud Hmoud, Mr. Donald McRae,
Mr. Gilberto Vergne Saboia, Mr. Narinder Singh,
Mr. Eduardo Valencia-Ospina, Mr. Edmundo Vargas
Carrefio, Mr. Stephen Vasciannie, Mr. Marcelo Vazquez-
Bermudez, Mr. Nugroho Wisnumurti, Sir Michael Wood
and Mr. A. Rohan Perera (ex officio);

(d) Protection of persons in the event of disasters:
Mr. Teodor Viorel Melescanu (Chairperson), Mr. Eduardo
Valencia-Ospina (Special Rapporteur), Mr. Enrique
Candioti, Mr. Christopher John Robert Dugard,
Ms. Concepcion Escobar Hernandez, Mr. Mahmoud
Hmoud, Ms. Marie Jacobsson, Mr. Donald McRae,
Mr. Shinya Murase, Mr. Georg Nolte, Mr. Ernest
Petri¢, Mr. Gilberto Vergne Saboia, Mr. Narinder Singh,
Mr. Edmundo Vargas Carrefio, Mr. Stephen Vasciannie,
Mr. Marcelo Véazquez-Bermudez, Mr. Nugroho
Wisnumurti, Sir Michael Wood and Mr. A. Rohan Perera

(ex officio).

8. The Drafting Committee held a total of 27 meetings
on the four topics indicated above.

E. Working groups and study groups

9. At its 3080th meeting, on 26 April 2011, the Com-
mission reconstituted the following working groups and
study groups:

(&) Working Group on reservations to treaties:
Mr. Marcelo Vazquez-Bermtidez (Chairperson), Mr. Alain
Pellet (Special Rapporteur), Mr. Enrique Candioti,
Ms. Concepcion Escobar Hernandez, Mr. Salifou Fomba,
Mr. Giorgio Gaja, Mr. Mahmoud Hmoud, Mr. Huikang
Huang, Mr. Maurice Kamto, Mr. Donald McRae,
Mr. Georg Nolte, Mr. Ernest Petri¢, Mr. Narinder Singh,
Sir Michael Wood and Mr. A. Rohan Perera (ex officio);

(b) Study Group on treaties over time: Mr. Georg
Nolte (Chairperson), Mr. Enrique Candioti, Mr. Pedro
Comissario Afonso, Mr. Christopher John Robert Dugard,
Ms. Concepcion Escobar Hernandez, Mr. Giorgio
Gaja, Mr. Mahmoud Hmoud, Ms. Marie Jacobsson,
Mr. Maurice Kamto, Mr. Donald McRae, Mr. Teodor
Viorel Melescanu, Mr. Shinya Murase, Mr. Bernd
Niehaus, Mr. Ernest Petri¢, Mr. Narinder Singh,
Mr. Eduardo Valencia-Ospina, Mr. Edmundo Vargas
Carreflo, Mr. Stephen Vasciannie, Mr. Marcelo Véazquez-
Bermudez, Mr. Nugroho Wisnumurti, Sir Michael Wood
and Mr. A. Rohan Perera (ex officio);

(c) Study Group on the most-favoured-nation
clause: Mr. Donald McRae and Mr. A. Rohan Perera
(Co-Chairpersons), Mr. Lucius Caflisch, Mr. Enrique
Candioti, Ms. Concepcion Escobar Hernandez,
Mr. Giorgio Gaja, Mr. Mahmoud Hmoud, Mr. Shinya
Murase, Mr. Bernd Niehaus, Mr. Georg Nolte,
Mr. Gilberto Vergne Saboia, Mr. Narinder Singh,
Mr. Stephen Vasciannie, Mr. Marcelo Vazquez-Bermudez,
Mr. Nugroho Wisnumurti and Sir Michael Wood.

10. The Planning Group established or reconstituted the
following working groups:

(@) Working Group on methods of work: Mr. Hussein
Hassouna (Chairperson), Mr. Lucius Caflisch, Mr. Enrique
Candioti, Mr. Salifou Fomba, Mr. Zdzislaw Galicki,
Ms. Marie Jacobsson, Mr. Teodor Viorel Melescanu,
Mr. Shinya Murase, Mr. Ernest Petri¢, Mr. Gilberto Vergne
Saboia, Mr. Narinder Singh, Mr. Eduardo Valencia-
Ospina, Mr. Stephen Vasciannie, Mr. Marcelo Vazquez-
Bermudez, Mr. Nugroho Wisnumurti, Sir Michael Wood
and Mr. A. Rohan Perera (ex officio);

(b) Working Group on the long-term programme of
work: Mr. Enrique Candioti (Chairperson), Mr. Lucius
Caflisch, Mr. Pedro Comissario Afonso, Ms. Concepcion
Escobar Hernandez, Mr. Salifou Fomba, Mr. Giorgio
Gaja, Mr. Zdzislaw Galicki, Mr. Hussein Hassouna,
Mr. Mahmoud Hmoud, Mr. Huikang Huang, Ms. Marie
Jacobsson, Mr. Roman Kolodkin, Mr. Donald McRae,
Mr. Teodor Viorel Melescanu, Mr. Shinya Murase,
Mr. Georg Nolte, Mr. Alain Pellet, Mr. Ernest Petric,
Mr. Gilberto Vergne Saboia, Mr. Narinder Singh,
Mr. Eduardo Valencia-Ospina, Mr. Edmundo Vargas
Carrefio, Mr. Stephen Vasciannie, Mr. Marcelo Vazquez-
Bermudez, Mr. Amos Wako, Mr. Nugroho Wisnumurti,
Sir Michael Wood and Mr. A. Rohan Perera (ex officio).
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F. Secretariat

11. Ms. Patricia O’Brien, Under-Secretary-General
for Legal Affairs and United Nations Legal Counsel,
represented the Secretary-General. Mr. Vaclav Mikulka,
Director of the Codification Division of the Office of Legal
Affairs, acted as Secretary to the Commission and, in the
absence of the Legal Counsel, represented the Secretary-
General. Mr. George Korontzis, Deputy Director of the
Codification Division, served as Deputy Secretary to
the Commission. Mr. Trevor Chimimba and Mr. Arnold
Pronto, Senior Legal Officers, served as Senior Assistant
Secretaries to the Commission. Mr. Gionata Buzzini and
Ms. Hanna Dreifeldt Lainé, Legal Officers, served as As-
sistant Secretaries to the Commission.

G. Agenda
12. At its 3080th meeting, on 26 April 2011, the Com-
mission adopted an agenda for its sixty-third session

consisting of the following items:

1. Organization of the work of the session.

A

~

Reservations to treaties.

Responsibility of international organizations.
Effects of armed conflicts on treaties.
Expulsion of aliens.

The obligation to extradite or prosecute (aut dedere aut
judicare).

Protection of persons in the event of disasters.

Immunity of State officials from foreign criminal jurisdiction.
Treaties over time.

The most-favoured-nation clause.

Programme, procedures and working methods of the
Commission and its documentation.

Date and place of the sixty-fourth session.
Cooperation with other bodies.

Filling of a casual vacancy in the Commission (article 11 of
the statute).

Other business.
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SUMMARY OF THE WORK OF THE COMMISSION AT ITS SIXTY-THIRD SESSION

13.  As regards the topic “Reservations to treaties”,
the Commission had before it the seventeenth report (A/
CN.4/647) of the Special Rapporteur, addressing the
question of the reservations dialogue, as well as ad-
dendum 1 to the seventeenth report (A/CN.4/647/Add.1),
which considered the issue of assistance in the resolution of
disputes concerning reservations and also contained a draft
introduction to the Guide to Practice. Furthermore, the
Commission had before it the comments and observations
received from Governments on the provisional version of
the Guide to Practice on Reservations to Treaties, adopted
by the Commission at its sixty-second session (2010)3
(A/CN.4/639 and Add.1).

14. The Commission established a Working Group
in order to proceed with the finalization of the text of
the guidelines constituting the Guide to Practice, as
had been envisaged at the sixty-second session (2010).
The Commission also referred to the Working Group
a draft recommendation or conclusions on the reser-
vations dialogue, contained in the seventeenth report
of the Special Rapporteur, and a draft recommendation
on technical assistance and assistance in the settlement
of disputes concerning reservations, contained in ad-
dendum 1 to the seventeenth report.

15.  On the basis of the recommendations of the Working
Group, the Commission adopted the Guide to Practice on
Reservations to Treaties which comprises an introduction,
the text of the guidelines with commentaries thereto, as
well as an annex on the reservations dialogue. In ac-
cordance with article 23 of its statute, the Commission
recommended to the General Assembly to take note of
the Guide to Practice on Reservations to Treaties and to
ensure its widest possible dissemination.

16. The Commission also adopted a recommendation to
the General Assembly on mechanisms of assistance in re-
lation to reservations (chap. 1V).

17. Concerning the topic “Responsibility of interna-
tional organizations”, the Commission adopted, on second
reading, a set of 67 draft articles, together with com-
mentaries thereto, on the responsibility of international
organizations, and in accordance with article 23 of its
statute recommended to the General Assembly to take note
of the draft articles in a resolution and to annex them to the
resolution, and to consider, at a later stage, the elaboration
of a convention on the basis of the draft articles.

18. In the consideration of the topic at the present ses-
sion, the Commission had before it the eighth report of the

% Yearbook ... 2010, vol. Il (Part Two), paras. 45 and 105.
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Special Rapporteur (A/CN.4/640) surveying the comments
made by States and international organizations on the draft
articles on the responsibility of international organizations
adopted on first reading at the sixty-first session (2009)*and
making recommendations for consideration by the Com-
mission during the second reading. The Commission also
had before it the comments and observations received from
Governments (A/CN.4/636 and Add.1-2) and international
organizations (A/CN.4/637 and Add.1) on the draft articles
adopted on first reading (chap. V).

19. As regards the topic “Effects of armed conflicts on
treaties”, the Commission adopted, on second reading,
a set of 18 draft articles and an annex (containing an
indicative list of treaties the subject matter of which
involves an implication that they continue in operation,
in whole or in part, during armed conflict), together with
commentaries thereto, on the effects of armed conflicts
on treaties, and in accordance with article 23 of its statute
recommended to the General Assembly to take note of the
draft articles in a resolution and to annex them to the reso-
lution, and to consider, at a later stage, the elaboration of
a convention on the basis of the draft articles.

20. At the present session, the Drafting Committee con-
tinued and concluded its consideration (commenced at its
sixty-second session (2010)) of the second reading of the
draft articles on the effects of armed conflicts on treaties

(chap. VI).

21. In relation to the topic “Immunity of State officials
from foreign criminal jurisdiction”, the Commission con-
sidered the second® and third (A/CN.4/646) reports of the
Special Rapporteur. The second report reviewed and pres-
ented the substantive issues concerning and implicated
by the scope of immunity of a State official from foreign
criminal jurisdiction, while the third report addressed the
procedural aspects, focusing, in particular, on questions
concerning the timing of consideration of immunity, its
invocation and waiver. The debate revolved around, inter
alia, issues relating to methodology, possible exceptions
to immunity and questions of procedure (chap. VII).

22. Concerning the topic “Expulsion of aliens”, the
Commission had before it the second addendum to the
sixth report®as well as the seventh report (A/CN.4/642) of
the Special Rapporteur. The Commission also had before
it comments and information received thus far from
Governments.”

4 Yearbook ... 2009, vol. Il (Part Two), paras. 50-51.
5 Yearbook ... 2010, vol. Il (Part One), document A/CN.4/631.
5 Ibid., document A/CN.625 and Add.1-2.

" Yearbook ... 2009, vol. IT (Part One), document A/CN.4/604; and
Yearbook ... 2010, vol. Il (Part One), document A/CN.4/628 and Add.1.
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23. The second addendum to the sixth report completed
the consideration of the expulsion proceedings (including
the implementation of the expulsion decision, appeals
against the expulsion decision, the determination of the
State of destination and the protection of human rights in the
transit State) and also considered the legal consequences of
expulsion (notably the protection of the property rights and
similar interests of aliens subject to expulsion, the question
of the existence of a right of return in the case of unlawful
expulsion, and the responsibility of the expelling State as a
result of an unlawful expulsion, including the question of
diplomatic protection). Following a debate in plenary, the
Commission referred seven draft articles on these issues to
the Drafting Committee, as well as a draft article on ex-
pulsion in connection with extradition, as revised by the
Special Rapporteur during the sixty-second session (2010).2

24. The seventh report provided an account of recent
developments in relation to the topic and also proposed a
restructured summary of the draft articles. The Commis-
sion referred the restructured summary of the draft articles
to the Drafting Committee (chap. VIII).

25. In relation to the topic “Protection of persons in the
event of disasters”, the Commission had before it the fourth
report of the Special Rapporteur (A/CN.4/643), dealing with
the responsibility of the affected State to seek assistance
where its national response capacity is exceeded, the duty
of the affected State not to arbitrarily withhold its consent
to external assistance, and the right to offer assistance in the
international community. Following a debate in plenary, the
Commission decided to refer draft articles 10 to 12, as pro-
posed by the Special Rapporteur, to the Drafting Committee.

26. The Commission provisionally adopted six draft art-
icles, together with commentaries, including draft articles 6
to 9, which it had taken note of at its sixty-second session
(2010), dealing with humanitarian principles in disaster
response, human dignity, human rights and the role of the
affected State, respectively, as well as draft articles 10 and
11, dealing with the duty of the affected State to seek assist-
ance and with the question of the consent of the affected
State to external assistance (chap. IX).

27. Concerning the topic “The obligation to extradite or
prosecute (aut dedere aut judicare)”, the Commission con-
sidered the fourth (A/CN.4/648) report of the Special Rap-
porteur addressing the question of sources of the obligation
to extradite or prosecute, focusing on treaties and custom,
and concerning which three draft articles were proposed
(chap. X).

28. Inrelation to the topic “Treaties over time”, the Com-
mission reconstituted the Study Group on treaties over
time, which continued its work on the aspects of the topic
relating to subsequent agreements and practice. The Study
Group first completed its consideration of the introductory
report by its Chairperson on the relevant jurisprudence of
the International Court of Justice and of arbitral tribunals of
ad hoc jurisdiction, by examining the section of the report
that addressed the question of possible modifications of a
treaty by subsequent agreements and practice as well as the
relation of subsequent agreements and practice to formal
amendment procedures.

8 Yearbook ... 2010, vol. Il (Part Two), footnote 1299.

29. The Study Group then began its consideration of
the second report by its Chairperson on the jurisprudence
under special regimes relating to subsequent agreements
and practice, by focusing on certain conclusions contained
therein. In the light of the discussions, the Chairperson of
the Study Group reformulated the text of nine preliminary
conclusions relating to a number of issues such as reliance
by adjudicatory bodies on the general rule of treaty in-
terpretation, different approaches to treaty interpretation,
and various aspects concerning subsequent agreements
and practice as a means of treaty interpretation (chap. XI).

30. Regarding the topic “The most-favoured-nation
clause”, the Commission reconstituted the Study Group
on the most-favoured-nation clause. The Study Group
held a wide-ranging discussion, on the basis of the
working paper on the interpretation and application of
most-favoured-nation clauses in investment agreements
and a framework of questions prepared to provide an
overview of issues that may need to be considered in the
context of the overall work of the Study Group, while also
taking into account other developments, including recent
arbitral decisions. The Study Group also set out a pro-
gramme of work for the future (chap. XII).

31. The specific issues on which comments by Govern-
ments would be of particular interest to the Commission
in relation to topics that remain under its consideration are
found in chapter Il1.

32. The Commission established a Planning Group to
consider its programme, procedures and working methods
(chap. XIIl, sect. A). As a result of the work undertaken
throughout the quinquennium by the Working Group on the
long-term programme of work, the Commission decided to
include in its long-term programme of work the following
topics: “Formation and evidence of customary interna-
tional law”, “Protection of the atmosphere”, “Provisional
application of treaties”, “The fair and equitable treatment
standard in international investment law”, and ‘“Protec-
tion of the environment in relation to armed conflicts”
(chap. XIlIlI, sect. A.1). The Commission reconsidered
its methods of work and adopted recommendations on,
inter alia, special rapporteurs, study groups, the Drafting
Committee, preparation of commentaries to draft articles,
how to make the Commission’s report more informative
and the relations between the Commission and the Sixth
Committee (chap. XIII, sect. A.2).

33. The Commission continued traditional exchanges
of information with the International Court of Justice, the
Asian—African Legal Consultative Organization (AALCO),
the European Committee on Legal Cooperation, the Com-
mittee of Legal Advisers on Public International Law
(CAHDI) of the Council of Europe and the Inter-American
Juridical Committee (IAJC). Members of the Commis-
sion also held informal meetings with other bodies and
associations on matters of mutual interest (chap. XIII,
sect. D).

34. A training seminar was held with 26 participants of
different nationalities (chap. XIIl, sect. H).

35. The Commission decided that its next session would
be held at the United Nations Office at Geneva in two
parts, from 7 May to 1 June and from 2 July to 3 August
2012 (chap. XIII, sect. B).
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SPECIFIC ISSUES ON WHICH COMMENTS WOULD BE
OF PARTICULAR INTEREST TO THE COMMISSION

A. Immunity of State officials from

foreign criminal jurisdiction

36. What approach would States wish the Commission
to take on this topic? Should the Commission seek to set
out existing rules of international law (lex lata), or should
the Commission embark on an exercise of progressive de-
velopment (lex ferenda)?

37. Which holders of high office in the States (such as
Heads of State, Heads of Government, ministers for for-
eign affairs) enjoy de lege lata, or should enjoy de lege
ferenda, immunity ratione personae?

38. What crimes are, or should be, excluded from im-
munity ratione personae or immunity ratione materiae?

39. It would greatly assist the Commission if States
could provide information on their law and practice in the
field covered by the Special Rapporteur’s preliminary,’
second® and third (A/CN.4/646) reports. Such informa-
tion could include recent developments in the case law
and legislation. Information on the procedural issues cov-
ered by the Special Rapporteur’s third report would be
particularly helpful.

B. Expulsion of aliens

40. With regard to the topic “Expulsion of aliens”, the
Commission would like to know from States whether,
in their national practice, suspensive effect is given to
appeals against an expulsion decision:

relating to an alien lawfully in the territory;

relating to an alien unlawfully in the territory;

relating to either, irrespective of category.

41. Does a State that has such a practice consider it to be
required by international law?

42. The Commission would also welcome the views of
States on whether, as a matter of international law or other-
wise, an appeal against an expulsion decision should have
suspensive effect on the implementation of the decision.

C. Protection of persons in the event of disasters

43. The Commission reiterates that it would welcome
any information concerning the practice of States under

® Yearbook ... 2008, vol. Il (Part One), document A/CN.4/601.
10 See footnote 5 above.
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this topic, including examples of domestic legislation. It
would welcome, in particular, information and comments
on specific legal and institutional problems encountered
in dealing with or responding to disasters.

44. The Commission has taken the view that States
have a duty to cooperate with the affected State in disaster
relief matters. Does this duty to cooperate include a duty
on States to provide assistance when requested by the af-
fected State?

D. The obligation to extradite or
prosecute (aut dedere aut judicare)

45. Are there, in the legislation of States or in the case
law of domestic tribunals, certain crimes or categories of
crimes in respect of which the obligation to extradite or
prosecute has been implemented?

46. If so, has a court or tribunal ever relied, in this
respect, on customary international law?

E. Treaties over time

47. The Commission, in its consideration of the topic
“Treaties over time”, attempts to clarify the practical
and legal significance of “subsequent agreements” and
the “subsequent practice” of the parties as a means of
interpretation and application of treaties (art. 31 (3) (a)
and (b) of the Vienna Convention on the law of treaties
(1969 Vienna Convention)). In this context, the Commis-
sion reminds States of its request, contained in its report
to the General Assembly on the work of its sixty-second
session (2010),* to provide it with one or more examples
of “subsequent agreements” or “subsequent practice”
which are or have been relevant to the interpretation and
application of one or more of their treaties. The Com-
mission would be interested, in particular, in instances of
interpretation by way of subsequent agreements or sub-
sequent practice which have not been subject to judicial
or quasi-judicial proceedings.

F. The most-favoured-nation clause

48. In order to complete its work on the most-favoured-
nation clause in relation to the field of investment law, the
Study Group on the most-favoured-nation clause plans
to consider whether any use of most-favoured-nation
clauses in areas outside those of trade and investment law
could provide it with guidance for its work. Accordingly,

1 Yearbook ... 2010, vol. II (Part Two), p. 16, paras. 26—28.
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the Commission would appreciate being provided with
examples of any recent practice or case law in relation
to most-favoured-nation clauses in fields other than trade
and investment law.

G. New topics

49. The Commission decided to include in its long-term
programme of work five new topics referred to in para-
graphs 365 to 367 of the current report. In the selection of
these topics, the Commission was guided by the following
criteria that it had agreed upon in 1998,'2 namely that the
topic (a) should reflect the needs of States in respect of the
progressive development and codification of international

12 Yearbook ... 1998, vol. Il (Part Two), p. 110, para. 553.

law; (b) should be sufficiently advanced in stage in terms
of State practice to permit progressive development and
codification; (C) is concrete and feasible for progressive
development and codification; and (d) should reflect new
developments in international law and pressing concerns
of the international community as a whole. The Commis-
sion would welcome the views of States on these new
topics.

50. In addition, the Commission would welcome any
proposals that States may wish to make concerning pos-
sible topics for inclusion in its long-term programme
of work. It would be helpful if such proposals were
accompanied by a statement of reasons in their support,
taking into account the criteria, referred to above, for the
selection of topics.



Chapter IV

RESERVATIONS TO TREATIES

A. Introduction

51. The Commission, at its forty-fifth session (1993),
decided to include the topic “The law and practice relating
to reservations to treaties™® in its programme of work
and, at its forty-sixth session (1994), appointed Mr. Alain
Pellet Special Rapporteur for the topic.™

52. At the forty-seventh session (1995), following the
Commission’s consideration of his first report,’® the Spe-
cial Rapporteur summarized the conclusions he had drawn
from the Commission’s debate, including a change of the
title of the topic to “Reservations to treaties”; the form the
results of the study should take, namely, a guide to prac-
tice in respect of reservations; the flexible way in which the
Commission’s work on the topic should be carried out; and
the consensus in the Commission that there should be no
change in the relevant provisions of the 1969 Vienna Con-
vention, the Vienna Convention on succession of States
in respect of treaties (1978 Vienna Convention) and the
Vienna Convention on the Law of Treaties between States
and International Organizations or between International
Organizations (1986 Vienna Convention).!® In the view of
the Commission, those conclusions constituted the results
of the preliminary study requested by the General As-
sembly in resolutions 48/31 of 9 December 1993 and 49/51
of 9 December 1994. The Guide to Practice would take the
form of draft guidelines with commentaries, which would
be of assistance for the practice of States and interna-
tional organizations; the guidelines would, if necessary, be
accompanied by model clauses. At the same session (1995),
the Commission, in accordance with its earlier practice,
authorized the Special Rapporteur to prepare a detailed
questionnaire on reservations to treaties, to ascertain the
practice of, and problems encountered by, States and inter-
national organizations, particularly those which were de-
positaries of multilateral conventions.® The questionnaire
was sent to the addressees by the Secretariat. In its reso-
lution 50/45 of 11 December 1995, the General Assembly
took note of the Commission’s conclusions, inviting it to
continue its work along the lines indicated in its report and
also inviting States to answer the questionnaire.®

13 The General Assembly, in its resolution 48/31 of 9 December
1993, endorsed the decision of the Commission.

14 Yearbook ... 1994, vol. Il (Part Two), para. 381.

15 Yearbook ... 1995, vol. Il (Part One), document A/CN.4/470.

% Ibid., vol. Il (Part Two), para. 487.

17 See Yearbook ... 1983, vol. Il (Part Two), para. 286.

8 See Yearbook ... 1995, vol. Il (Part Two), para. 489. The
questionnaires addressed to Member States and international

organizations are reproduced in Yearbook ... 1996, vol. Il (Part One),
document A/CN.4/477 and Add.1, annexes Il and Il1.

¥ As of 31 July 2011, 33 States and 26 international organizations
had responded to the questionnaire. See also the comments and
observations mentioned in paragraph 56 below.
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53. At its forty-eighth (1996) and forty-ninth (1997)
sessions, the Commission had before it the Special
Rapporteur’s second report,? to which was annexed a draft
resolution on reservations to normative multilateral treaties,
including human rights treaties, which was addressed to
the General Assembly for the purpose of drawing attention
to and clarifying the legal aspects of the matter.?* At the
latter session (1997), the Commission adopted preliminary
conclusions on reservations to normative multilateral
treaties, including human rights treaties.? In its resolution
52/156 of 15 December 1997, the General Assembly took
note of the Commission’s preliminary conclusions and of its
invitation to all treaty bodies set up by normative multilat-
eral treaties that might wish to do so to provide, in writing,
their comments and observations on the conclusions, while
drawing the attention of Governments to the importance for
the Commission of having their views on the preliminary
conclusions.

54. From its fiftieth session (1998) to its sixty-second ses-
sion (2010), the Commission considered 14 more reports?
and a note? by the Special Rapporteur, along with a memo-
randum by the Secretariat on reservations to treaties in the
context of succession of States,? and provisionally adopted
199 draft guidelines and commentaries thereto.

55. At its sixty-second session (2010), the Commission,
having completed the provisional adoption of the Guide
to Practice on Reservations to Treaties, indicated that it
intended to adopt the final version of the Guide to Practice
during its sixty-third session (2011), and that, in doing so,
it would take into consideration the observations of States

2 Yearbook ... 1996, vol. Il (Part One), documents A/CN.4/477 and
Add.1, and A/CN.4/478.

2 |bid., vol. Il (Part Two), para. 136 and footnote 238.
22 Yearbook ... 1997, vol. Il (Part Two), pp. 57-58, para. 157.

2 Third report: Yearbook ... 1998, vol. Il (Part One), document
A/CN.4/491 and Add.1-6; fourth report: Yearbook ... 1999, vol. Il
(Part One), documents A/CN.4/499 and A/CN.4/478/Rev.1; fifth re-
port: Yearbook ... 2000, vol. Il (Part One), document A/CN.4/508 and
Add.1-4; sixth report: Yearbook ... 2001, vol. Il (Part One), docu-
ment A/CN.4/518 and Add.1-3; seventh report: Yearbook ... 2002,
vol. IT (Part One), document A/CN.4/526 and Add.1-3; eighth re-
port: Yearbook ... 2003, vol. Il (Part One), document A/CN.4/535 and
Add.1; ninth report: Yearbook ... 2004, vol. Il (Part One), document A/
CN.4/544); tenth report: Yearbook ... 2005, vol. Il (Part One), docu-
ment A/CN.4/558 and Add.1-2; eleventh report: Yearbook ... 2006,
vol. II (Part One), document A/CN.4/574; twelfth report: Yearbook ...
2007, vol. IT (Part One), document A/CN.4/584; thirteenth report: Year-
book ... 2008, vol. I (Part One), document A/CN.4/600; fourteenth re-
port: Yearbook ... 2009, vol. Il (Part One), document A/CN.4/614 and
Add.1-2; fifteenth report: Yearbook ... 2010, vol. Il (Part One), docu-
ment A/CN.624 and Add.1-2; and sixteenth report: ibid., document A/
CN.4/626 and Add.1. See a detailed historical presentation of the third
to ninth reports in Yearbook ... 2004, vol. Il (Part Two), paras. 257-269.

2 Yearbook ... 2007, vol. 1l (Part One), document A/CN.4/586.
% Yearbook ... 2009, vol. Il (Part One), document A/CN.4/616.
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and international organizations as well as the organs
with which the Commission cooperates, made since the
beginning of the examination of the topic, together with
further observations received by the secretariat of the
Commission before 31 January 2011.%

B. Consideration of the topic at the present session

56. At the present session, the Commission had before
it the seventeenth report of the Special Rapporteur (A/
CN.4/647 and Add.1), which it considered at its 3099th,
3104th and 3106th meetings, on 6, 13 and 15 July 2011,
as well as the comments and observations received from
Governments on the Guide to Practice as provisionally
adopted by the Commission at its sixty-second session?”
(AJCN.4/639 and Add.1).

57. At its 3080th meeting, on 26 April 2011, the
Commission decided to establish a Working Group on
reservations to treaties, chaired by Mr. Marcelo Vazquez-
Bermudez, to work on finalizing the Guide to Practice as
envisaged by the Commission at its sixty-second session
(2010).% The Working Group reviewed the version of the
Guide to Practice provisionally adopted in 2010 on the
basis of the changes proposed by the Special Rapporteur
in the light of the oral and written observations made by
States on the topic since 1995.

58. At its 3090th meeting, on 20 May 2011, the Com-
mission took note of the first report of the Chairperson of
the Working Group on reservations to treaties, in which
he presented to the Commission the text of the guidelines
constituting the Guide to Practice on Reservations to Treat-
ies (A/CN.4/L.779), as finalized by the Working Group.

59. At its 3099th meeting, on 6 July 2011, the Com-
mission entrusted the Working Group on reservations
to treaties with the task of finalizing the text of a draft
recommendation or conclusions of the Commission
on the reservations dialogue, contained in the Special
Rapporteur’s seventeenth report (A/CN.4/647, para. 68).
At its 3106th meeting, on 15 July 2011, the Commission
also referred to the Working Group a draft recommenda-
tion of the Commission on technical assistance and assist-
ance in the settlement of disputes concerning reservations,
as proposed by the Special Rapporteur in the addendum to
his seventeenth report (A/CN.4/647/Add.1).

60. At its 3114th meeting, on 28 July 2011, the Com-
mission took note of the second report of the Chairperson
of the Working Group on reservations to treaties and of
the recommendations of the Working Group with respect
to (a) conclusions and a recommendation on the reserva-
tions dialogue, intended to appear in an annex to the Guide
to Practice on Reservations to Treaties (A/CN.4/L.793),
and (b) a draft recommendation of the Commission to the
General Assembly on mechanisms of assistance in rela-
tion to reservations (A/CN.4/L.795).

61. At its 3118th meeting and from its 3120th to
3125th meetings, from 5 to 11 August 2011, the Commis-

% Yearbook ... 2010, vol. Il (Part Two), para. 45.
27 1hid., para. 105.
8 See paragraph 55 above.

sion adopted the guidelines and commentaries constituting
the Guide to Practice on Reservations to Treaties, including
an introduction to the Guide to Practice and an annex
setting out conclusions and a recommendation of the Com-
mission on the reservations dialogue.

62. The text of the guidelines constituting the Guide to
Practice on Reservations to Treaties followed by an annex
on the reservations dialogue is reproduced in section F.1
below; the text of the Guide to Practice including an
introduction, commentaries, the annex on the reservations
dialogue and a bibliography is reproduced in the con-
tinuation of section F.2, contained in an addendum to this
report (A/66/10/Add.1).%®

63. In accordance with its statute, the Commission
submits to the General Assembly the Guide to Practice on
Reservations to Treaties, together with the recommenda-
tion set forth in section C below.

64. The Commission also submits to the General As-
sembly the recommendation on mechanisms of assistance
in relation to reservations, set forth in section D below.

CONSIDERATION OF THE SEVENTEENTH REPORT
OF THE SPECIAL RAPPORTEUR

(@) Introduction by the Special Rapporteur

65. The seventeenth report (A/CN.4/647) dealt with the
question of the reservations dialogue, while its addendum
(A/CN.4/647/Add.1) addressed the question of assistance
in the settlement of disputes concerning reservations and
proposed a draft introduction on how to use the Guide to
Practice.

66. The Special Rapporteur recalled that the phrase “res-
ervations dialogue” was not a term of art with a precise
meaning but an expression he himself had coined in his
eighth report.®® The expression “reservations dialogue”
alluded to the fact that, independently of the substantive
and procedural rules applicable to reservations, contracting
States and contracting international organizations could,
and in many cases did, engage in an informal dialogue
concerning the permissibility, scope and meaning of the
reservations or objections to reservations formulated by
a contracting State or a contracting organization. Such a
dialogue, which could take place before as well as after
a reservation was formulated, could take many forms
and employ a wide variety of methods. While the normal
interplay of objections and acceptances often served to
start a reservations dialogue, the practice revealed the ex-
istence of sui generis reactions to reservations, reactions
that constituted neither acceptances nor objections but
that could nonetheless be taken into account by the author
of the reservation—who might, in some cases, be induced
to withdraw its reservation or limit its scope—or by
dispute settlement bodies or treaty monitoring bodies. A
particular form of reservations dialogue took place under
the auspices of treaty monitoring bodies, especially those
charged with monitoring the implementation of human

2 Yearbook ... 2011, vol. Il (Part Three).

% Yearbook ... 2003, vol. Il (Part One), document A/CN.4/535 and
Add.1, pp. 42 et seq.
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rights treaties. The Special Rapporteur stressed that the
reservations dialogue offered advantages, notably, of
seeking to prevent positions from becoming fixed, to
allow the author of the reservation to explain its reasons
and to facilitate better understanding among the parties
concerned. The Special Rapporteur therefore thought that
the Commission should not only take that practice into
account but should encourage it, while taking care not to
destroy its spontaneity and effectiveness through a legal
formalism that might make it inflexible. That was the pur-
pose of the draft recommendation or conclusions on the
reservations dialogue proposed in the seventeenth report,*

3t The draft recommendation or conclusions, contained in para-
graph 68 of the seventeenth report (A/CN.4/647), read as follows:

“Draft recommendation or conclusions of the International Law
Commission on the reservations dialogue

“The International Law Commission,

“Recalling the provisions on reservations to treaties contained in the
Vienna Convention on the Law of Treaties and the Vienna Convention
on the Law of Treaties between States and International Organizations
or between International Organizations,

“Bearing in mind the need to safeguard the integrity of multilateral
treaties while ensuring the universality of those for which universal
accession is envisaged,

“Recognizing the usefulness of reservations to treaties formulated
within the limits imposed by the law of treaties, including article 19 of
the Vienna Conventions and concerned at the large number of reserva-
tions that appear incompatible with these requirements,

“Aware of the difficulties that States and international organizations
face in assessing the validity of reservations,

“Convinced of the usefulness of a pragmatic dialogue with the author
of a reservation and of cooperation among all reservations stakeholders,

“Welcoming the efforts made in recent years, including within
the framework of human rights treaty bodies and certain regional
organizations,

“1. Calls upon States and international organizations wishing to
formulate reservations to ensure that they are not incompatible with
the object and purpose of the treaty to which they relate, to consider
limiting their scope, to formulate them as clearly and concisely as pos-
sible, and to review them periodically with a view to withdrawing them
if appropriate;

“2. Recommends that in formulating a reservation, States and
international organizations should indicate, to the extent possible, the
nature and scope of the reservation, why the reservation is deemed ne-
cessary, the effects of the reservation on fulfilment by the author of
the reservation of its treaty obligations arising from the instrument in
question, and whether it plans to limit the reservation’s effects, modify
it or withdraw it according to a specific schedule and modalities;

“3.  Recommends also that States and international organizations
should state the reason for any modification or withdrawal of a
reservation;

“4. Recalls that States, international organizations and monitoring
bodies may express their concerns about a reservation and stresses the
usefulness of such reactions for assessment of the validity of a reser-
vation by all the key players;

“5.  Encourages States, international organizations and monitoring
bodies to explain to the author of a reservation the reasons for their
concerns about the reservation and, where appropriate, to request any
clarification that they deem useful;

“6. Recommends that States, international organizations and
monitoring bodies should, if they deem it useful, call for the full
withdrawal of reservations, reconsideration of the need for a reser-
vation and gradual reduction of the scope of a reservation through
partial withdrawals, and should encourage States and international
organizations that formulate reservations to do so;

“7. Encourages States and international organizations to welcome
the concerns and reactions of other States, international organizations
and monitoring bodies and to address those concerns and take them
duly into account, to the extent possible, with a view to reconsidering,
modifying or withdrawing a reservation;

“8. Calls on all States, international organizations and
monitoring bodies to cooperate as closely as possible in order to

which was intended to encourage States and international
organizations to engage in such a dialogue whenever pos-
sible in the manner they deemed appropriate. The Special
Rapporteur thought it preferable to address the question
of the reservations dialogue, not in the body of the Guide
to Practice, but in an annex to the Guide that could take
the form of recommendations or conclusions.

67. The Special Rapporteur noted that the reservations
dialogue was not always successful and sometimes ended
without resolving differences of opinion that could have
practical consequences. Nonetheless, it was not appro-
priate for the Commission to propose a fully fledged
dispute settlement mechanism in the context of reserva-
tions, in view, among other things, of the flexible nature
of the Guide to Practice. The Special Rapporteur thought
it preferable that the Commission suggest a flexible mech-
anism of assistance in relation to reservations, one that
could provide both technical advice and assistance in
resolving differences concerning reservations. The main
features of such a mechanism were outlined in the draft
recommendation on technical assistance and assistance in
the settlement of disputes concerning reservations, con-
tained in the addendum to the seventeenth report.*

exchange views on problematic reservations and to coordinate the
measures to be taken; and

“9. Expresses the hope that States, international organizations and
monitoring bodies will initiate, undertake and pursue such dialogue in a
pragmatic and transparent manner.”

32 The draft recommendation, contained in paragraph 101 of the ad-
dendum (A/CN.4/647/Add.1), read as follows:

“Draft recommendation of the International Law Commission on
technical assistance and assistance in the settlement of disputes con-
cerning reservations

“The International Law Commission,

“Having completed preparation of the Guide to Practice on Reser-
vations to Treaties,

“Aware of the difficulties faced by States and international
organizations in the interpretation, assessment of the permissibility, and
implementation of reservations and objections thereto,

“Attaching great importance to the principle that States should
resolve their international disputes by peaceful means,

“Convinced that adoption of the Guide to Practice should be
supplemented by the establishment of a flexible assistance mech-
anism for States and international organizations that face difficulties in
implementation of the legal rules applicable to reservations,

“1. Recalls that States and international organizations that dis-
agree as to the interpretation, permissibility or effects of a reservation
or an objection to a reservation must, first of all, as with any inter-
national dispute, seek a solution by negotiation, enquiry, mediation,
conciliation, arbitration, judicial settlement, resort to regional agencies
or arrangements, or other peaceful means of their own choice;

“2.  Recommends that a reservations and objections to reservations
assistance mechanism should be established; and

“3.  Suggests that this mechanism should take the form described
in the annex to this recommendation.

“Annex

“l. Areservations and objections to reservations assistance mech-
anism is hereby established.

“2.  The mechanism shall consist of 10 government experts,
who shall be selected on the basis of their technical competence and
their practical experience in public international law and, specifically,
treaty law.

“3.  The mechanism shall meet, as needed, to consider problems
related to the interpretation, permissibility and effects of reservations,
or objections to and acceptances of reservations, that are submitted
to it by concerned States and international organizations. To that end,
it may suggest that States trust it to find solutions for the resolution
of their disputes. States or international organizations that are parties
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68. The draft introduction to the Guide to Practice, also
contained in the addendum to the seventeenth report (A/
CN.4/647/Add.1, para. 105), was intended to provide
clarification as to the content, purposes and structure of
the Guide and the legal nature of the rules formulated in
the guidelines that constituted it.

(b) Action taken on the seventeenth report

69. Since the idea of a draft recommendation or
conclusions on the reservations dialogue had been
favourably received by the members of the Commission,
the Commission instructed the Working Group on reser-
vations to treaties to finalize the text in question.®® The
Commission subsequently decided to attach an annex
to the Guide to Practice, containing conclusions and a
recommendation on the reservations dialogue.3*

70. Although some members had expressed doubts about
the idea of proposing a specific mechanism of assistance
in relation to reservations to treaties, the Commission
entrusted the Working Group on reservations to treaties
with the task of considering the draft recommendation on
that subject proposed by the Special Rapporteur.®*® The
Commission subsequently adopted the recommendation
contained in section D below.

71. The proposal of the Special Rapporteur to preface
the Guide to Practice with an introduction was favourably
received by the Commission.%

C. Recommendation of the Commission concerning
the Guide to Practice on Reservations to Treaties

72. Atits 3125th meeting, on 11 August 2011, the Com-
mission decided, in accordance with article 23 of its
statute, to recommend to the General Assembly to take
note of the Guide to Practice and ensure its widest pos-
sible dissemination.

D. Recommendation of the Commission on mech-
anisms of assistance in relation to reservations to
treaties

73. At its 3125th meeting, held on 11 August 2011, the
Commission decided to transmit to the General Assembly
the following recommendation:

“The International Law Commission,

“Having completed the preparation of the Guide to Practice on
Reservations to Treaties,

to a dispute concerning a reservation may undertake to accept the
mechanism’s proposals for its resolution as compulsory.

“4, The mechanism may also provide a State or international or-
ganization with technical assistance in formulating reservations to a
treaty or objections to reservations formulated by other States or inter-
national organizations.

“5. In making such proposals, the mechanism shall take into
account the provisions on reservations contained in the 1969, 1978 and
1986 Vienna Conventions on the Law of Treaties and the guidelines
contained in the Guide to Practice.”

3 See paragraphs 59 and 60 above.
% See paragraph 61 above.
% See paragraphs 59 and 60 above.
% See paragraph 61 above.

“Aware of the difficulties faced by States in the formulation, in-
terpretation, assessment of the permissibility, and implementation
of reservations and objections thereto,

“Attaching great importance to the principle that States shall
settle their international disputes by peaceful means,

“Considering that the adoption of the Guide to Practice could
be supplemented by the establishment of flexible mechanisms to
assist States in the implementation of the legal rules applicable to
reservations,

“Suggests that the General Assembly:

“l. Consider establishing a reservations assistance mech-
anism, which could take the form described in the annex to this
recommendation;

“2. Consider establishing within its Sixth Committee an
‘observatory’ on reservations to treaties, and also recommend that
States consider establishing similar ‘observatories’ at the regional
and subregional levels.%

“Annex

“l. The reservations and objections to reservations assistance
mechanism could consist of a limited number of experts, selected
on the basis of their technical competence and their practical
experience in public international law and, specifically, treaty law.

“2.  The mechanism could meet, as needed, to consider problems
related to reservations, or objections to and acceptances of reser-
vations, that would be submitted to it.

“3.  The mechanism could make proposals to requesting States in
order to settle differences of view concerning reservations. States
that have such differences could undertake to accept proposals for
their resolution as compulsory.

“4,  The mechanism could also provide a State with technical as-
sistance in formulating reservations to a treaty or objections to res-
ervations formulated by other States.*®

“5. In making its proposals, the mechanism should take into
account the provisions on reservations contained in the 1969,
1978 and 1986 Vienna Conventions on the Law of Treaties and the
guidelines contained in the Guide to Practice.”

E. Tribute to the Special Rapporteur

74. Atits 3125th meeting, on 11 August 2011, the Com-
mission, after adopting the complete Guide to Practice on
Reservations to Treaties, adopted the following resolution
by acclamation:

“The International Law Commission,

“Having adopted the Guide to Practice on Reservations to
Treaties,

“Expresses its deep appreciation and warm congratulations to
the Special Rapporteur, Mr. Alain Pellet, for the outstanding con-
tribution he has made to the preparation of the Guide to Practice
on Reservations to Treaties through his tireless efforts and devoted
work, and has no doubt that the Guide to Practice will be a valuable
tool in solving numerous problems posed by reservations to treaties
and interpretative declarations.”

% Such “observatories” could draw their inspiration from the
observatory established within CAHDI. For more information, see the
Council of Europe website (www.coe.int).

% The experts who would be called to assist States for the settlement
of differences of view in accordance with paragraph 3 should be
different from those who would have provided assistance to one of the
parties under paragraph 4.
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F. Text of the Guide to Practice on Reservations to
Treaties, adopted by the Commission at its sixty-
third session

1. TEXT OF THE GUIDELINES CONSTITUTING THE GUIDE TO
PRACTICE, FOLLOWED BY AN ANNEX ON THE RESERVATIONS
DIALOGUE

75. The text of the guidelines constituting the Guide to
Practice on Reservations to Treaties adopted by the Com-
mission at its sixty-third session, followed by an annex on
the reservations dialogue, is reproduced below.

GUIDE TO PRACTICE
ON RESERVATIONS TO TREATIES

1. Definitions
1.1 Definition of reservations

1. “Reservation” means a unilateral statement, however
phrased or named, made by a State or an international organ-
ization when signing, ratifying, formally confirming, accepting,
approving or acceding to a treaty or by a State when making a
notification of succession to a treaty, whereby the State or organ-
ization purports to exclude or to modify the legal effect of certain
provisions of the treaty in their application to that State or to that
international organization.

2. Paragraph 1 is to be interpreted as including reservations
which purport to exclude or to modify the legal effect of certain
provisions of a treaty, or of the treaty as a whole with respect to
certain specific aspects, in their application to the State or to the
international organization which formulates the reservation.

1.1.1 Statements purporting to limit the obligations of their author

A unilateral statement formulated by a State or an interna-
tional organization at the time when that State or that organiza-
tion expresses its consent to be bound by a treaty, by which its
author purports to limit the obligations imposed on it by the treaty,
constitutes a reservation.

1.1.2 Statements purporting to discharge an obligation by equivalent
means

A unilateral statement formulated by a State or an interna-
tional organization at the time when that State or that organization
expresses its consent to be bound by a treaty, by which that State or
that organization purports to discharge an obligation pursuant to
the treaty in a manner different from, but considered by the author
of the statement to be equivalent to that imposed by the treaty,
constitutes a reservation.

1.1.3 Reservations relating to the territorial application of the treaty

A unilateral statement by which a State purports to exclude the
application of some provisions of a treaty, or of the treaty as a whole
with respect to certain specific aspects, to a territory to which they
would be applicable in the absence of such a statement constitutes
a reservation.

1.1.4 Reservations formulated when extending the territorial appli-
cation of a treaty

A unilateral statement by which a State, when extending the ap-
plication of a treaty to a territory, purports to exclude or to modify
the legal effect of certain provisions of the treaty in relation to that
territory constitutes a reservation.

1.1.5 Reservations formulated jointly
The joint formulation of a reservation by several States or inter-

national organizations does not affect the unilateral character of
that reservation.

1.1.6 Reservations formulated by virtue of clauses expressly
authorizing the exclusion or the modification of certain provisions
of a treaty

A unilateral statement made by a State or an international or-
ganization when that State or organization expresses its consent
to be bound by a treaty, in accordance with a clause expressly
authorizing the parties or some of them to exclude or to modify
the legal effect of certain provisions of the treaty with regard to
the party that has made the statement, constitutes a reservation
expressly authorized by the treaty.

1.2 Definition of interpretative declarations

“Interpretative declaration” means a unilateral statement,
however phrased or named, made by a State or an international
organization, whereby that State or that organization purports to
specify or clarify the meaning or scope of a treaty or of certain of
its provisions.

1.2.1 Interpretative declarations formulated jointly

The joint formulation of an interpretative declaration by sev-
eral States or international organizations does not affect the uni-
lateral character of that interpretative declaration.

1.3 Distinction between reservations and interpretative declarations

The character of a unilateral statement as a reservation or as an
interpretative declaration is determined by the legal effect that its
author purports to produce.

1.3.1 Method of determining the distinction between reservations
and interpretative declarations

To determine whether a unilateral statement formulated by a
State or an international organization in respect of a treaty is a res-
ervation or an interpretative declaration, the statement should be
interpreted in good faith in accordance with the ordinary meaning
to be given to its terms, with a view to identifying therefrom the
intention of its author, in light of the treaty to which it refers.

1.3.2 Phrasing and name

The phrasing or name of a unilateral statement provides an
indication of the purported legal effect.

1.3.3 Formulation of a unilateral statement when a reservation is
prohibited

When a treaty prohibits reservations to all or certain of its
provisions, a unilateral statement formulated in respect of those
provisions by a State or an international organization shall be
presumed not to constitute a reservation. Such a statement never-
theless constitutes a reservation if it purports to exclude or modify
the legal effect of certain provisions of the treaty, or of the treaty as
a whole with respect to certain specific aspects, in their application
to its author.

1.4 Conditional interpretative declarations

1. A conditional interpretative declaration is a unilateral
statement formulated by a State or an international organization
when signing, ratifying, formally confirming, accepting, approving
or acceding to a treaty, or by a State when making a notification of
succession to a treaty, whereby the State or international organ-
ization subjects its consent to be bound by the treaty to a specific
interpretation of the treaty or of certain provisions thereof.

2. Conditional interpretative declarations are subject to the
rules applicable to reservations.

1.5 Unilateral statements other than reservations and interpretative
declarations

Unilateral statements formulated in relation to a treaty which
are not reservations nor interpretative declarations (including
conditional interpretative declarations) are outside the scope of the
present Guide to Practice.
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1.5.1 Statements of non-recognition

A unilateral statement by which a State indicates that its par-
ticipation in a treaty does not imply recognition of an entity which
it does not recognize is outside the scope of the present Guide to
Practice, even if it purports to exclude the application of the treaty
between the declaring State and the non-recognized entity.

1.5.2 Statements concerning modalities of implementation of a
treaty at the internal level

Aunilateral statement formulated by a State or an international
organization whereby that State or that organization indicates the
manner in which it intends to implement a treaty at the internal
level, without affecting its rights and obligations towards the other
contracting States or contracting organizations, is outside the scope
of the present Guide to Practice.

1.5.3 Unilateral statements made under a clause providing for
options

1. A unilateral statement made by a State or an international
organization, in accordance with a clause in a treaty permitting the
parties to accept an obligation that is not otherwise imposed by the
treaty, or permitting them to choose between two or more provisions
of the treaty, is outside the scope of the present Guide to Practice.

2. Avrestriction or condition contained in a statement by which
a State or an international organization accepts, by virtue of a
clause in a treaty, an obligation that is not otherwise imposed by
the treaty does not constitute a reservation.

1.6 Unilateral statements in respect of bilateral treaties
1.6.1 “Reservations” to bilateral treaties

Aunilateral statement, however phrased or named, formulated by
a State or an international organization after initialling or signature
but prior to entry into force of a bilateral treaty, by which that State
or that organization purports to obtain from the other party a modi-
fication of the provisions of the treaty, does not constitute a reserva-
tion within the meaning of the present Guide to Practice.

1.6.2 Interpretative declarations in respect of bilateral treaties

Guidelines 1.2 and 1.4 are applicable to interpretative declara-
tions in respect of both multilateral and bilateral treaties.

1.6.3 Legal effect of acceptance of an interpretative declaration
made in respect of a bilateral treaty by the other party

The interpretation resulting from an interpretative declaration
made in respect of a bilateral treaty by a State or an international
organization party to the treaty and accepted by the other party
constitutes an authentic interpretation of that treaty.

1.7 Alternatives to reservations and interpretative declarations
1.7.1 Alternatives to reservations

In order to achieve results comparable to those effected by
reservations, States or international organizations may also have
recourse to alternative procedures, such as:

(a) theinsertion in the treaty of a clause purporting to limit its
scope or application;

(b) the conclusion of an agreement, under a specific pro-
vision of a treaty, by which two or more States or international
organizations purport to exclude or modify the legal effect of cer-
tain provisions of the treaty as between themselves.

1.7.2  Alternatives to interpretative declarations

In order to specify or clarify the meaning or scope of a treaty or
certain of its provisions, States or international organizations may
also have recourse to procedures other than interpretative declara-
tions, such as:

(a) theinsertion in the treaty of provisions purporting to inter-
pret the treaty;

(b) the conclusion of a supplementary agreement to the same
end, simultaneously or subsequently to the conclusion of the treaty.

1.8 Scope of definitions

The definitions of unilateral statements included in the present
Part are without prejudice to the validity and legal effects of such
statements under the rules applicable to them.

2. Procedure
2.1 Form and notification of reservations
2.1.1 Form of reservations
A reservation must be formulated in writing.
2.1.2 Statement of reasons for reservations

A reservation should, to the extent possible, indicate the reasons
why it is being formulated.

2.1.3  Representation for the purpose of formulating a reservation at
the international level

1. Subject to the usual practices followed in international
organizations which are depositaries of treaties, a person is con-
sidered as representing a State or an international organization for
the purpose of formulating a reservation if:

(a) that person produces appropriate full powers for the
purposes of adopting or authenticating the text of the treaty with
regard to which the reservation is formulated or expressing the
consent of the State or organization to be bound by the treaty; or

(b) itappears from practice or from other circumstances that
it was the intention of the States and international organizations
concerned to consider that person as representing the State or the
international organization for such purposes without having to
produce full powers.

2. Invirtue of their functions and without having to produce
full powers, the following are considered as representing their State
for the purpose of formulating a reservation at the international
level:

(a) Heads of State, Heads of Government and Ministers for
Foreign Affairs;

(b) representatives accredited by States to an international
conference, for the purpose of formulating a reservation to a treaty
adopted at that conference;

(c) representatives accredited by States to an international or-
ganization or one of its organs, for the purpose of formulating a
reservation to a treaty adopted in that organization or organ;

(d) heads of permanent missions to an international organiza-
tion, for the purpose of formulating a reservation to a treaty be-
tween the accrediting States and that organization.

2.1.4 Absence of consequences at the international level of
the violation of internal rules regarding the formulation of
reservations

1. The competent authority and the procedure to be followed
at the internal level for formulating a reservation are determined
by the internal law of each State or the relevant rules of each inter-
national organization.

2. AState or an international organization may not invoke the
fact that a reservation has been formulated in violation of a pro-
vision of the internal law of that State or the rules of that organ-
ization regarding competence and the procedure for formulating
reservations for the purpose of invalidating the reservation.

2.1.5 Communication of reservations
1. Avreservation must be communicated in writing to the con-

tracting States and contracting organizations and other States and
international organizations entitled to become parties to the treaty.
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2. A reservation to a treaty in force which is the constituent
instrument of an international organization must also be
communicated to such organization.

2.1.6 Procedure for communication of reservations

1. Unlessotherwise provided in the treaty or agreed by the con-
tracting States and contracting organizations, the communication
of a reservation to a treaty shall be transmitted:

(a) ifthereis no depositary, directly by the author of the reser-
vation to the contracting States and contracting organizations and
other States and international organizations entitled to become
parties to the treaty; or

(b) if there is a depositary, to the latter, which shall notify the
States and international organizations for which it is intended as
soon as possible.

2. The communication of a reservation shall be considered as
having been made with regard to a State or an international organ-
ization only upon receipt by that State or organization.

3. The communication of a reservation to a treaty by means
other than a diplomatic note or depositary notification, such as
electronic mail or facsimile, must be confirmed within an appro-
priate period of time by such a note or notification. In such case,
the reservation is considered as having been formulated at the date
of the initial communication.

2.1.7 Functions of depositaries

1. The depositary shall examine whether a reservation to a
treaty formulated by a State or an international organization is
in due and proper form and, if need be, bring the matter to the
attention of the State or international organization concerned.

2. In the event of any difference appearing between a State
or an international organization and the depositary as to the per-
formance of the latter’s functions, the depositary shall bring the
question to the attention of:

(a) thesignatory States and organizations and the contracting
States and contracting organizations; or

(b) where appropriate, the competent organ of the interna-
tional organization concerned.

2.2 Confirmation of reservations

2.2.1 Formal confirmation of reservations formulated when signing
a treaty

If formulated when signing a treaty subject to ratification, act
of formal confirmation, acceptance or approval, a reservation must
be formally confirmed by the reserving State or international or-
ganization when expressing its consent to be bound by the treaty.
In such a case, the reservation shall be considered as having been
formulated on the date of its confirmation.

2.2.2 Instances of non-requirement of confirmation of reservations
formulated when signing a treaty

A reservation formulated when signing a treaty does not require
subsequent confirmation when a State or an international organ-
ization expresses by signature its consent to be bound by the treaty.

2.2.3 Reservations formulated upon signature when a treaty
expressly so provides

Where the treaty expressly provides that a State or an interna-
tional organization may formulate a reservation when signing the
treaty, such a reservation does not require formal confirmation by
the reserving State or international organization when expressing
its consent to be bound by the treaty.

2.2.4  Form of formal confirmation of reservations

The formal confirmation of a reservation must be made in
writing.

2.3 Late formulation of reservations

A State or an international organization may not formulate a
reservation to a treaty after expressing its consent to be bound by
the treaty, unless the treaty otherwise provides or none of the other
contracting States and contracting organizations opposes the late
formulation of the reservation.

2.3.1 Acceptance of the late formulation of a reservation

Unless the treaty otherwise provides or the well-established
practice followed by the depositary differs, the late formulation of
a reservation shall only be deemed to have been accepted if no con-
tracting State or contracting organization has opposed such for-
mulation after the expiry of the twelve-month period following the
date on which notification was received.

2.3.2  Time period for formulating an objection to a reservation that
is formulated late

An objection to a reservation that is formulated late must be
made within twelve months of the acceptance, in accordance with
guideline 2.3.1, of the late formulation of the reservation.

2.3.3 Limits to the possibility of excluding or modifying the legal
effect of a treaty by means other than reservations

A contracting State or a contracting organization cannot
exclude or modify the legal effect of provisions of the treaty by:

(@) the interpretation of an earlier reservation; or

(o) a unilateral statement made subsequently under a clause
providing for options.

2.3.4 Widening of the scope of a reservation

The modification of an existing reservation for the purpose of
widening its scope is subject to the rules applicable to the late for-
mulation of a reservation. If such a modification is opposed, the
initial reservation remains unchanged.

2.4 Procedure for interpretative declarations
2.4.1 Form of interpretative declarations

An interpretative declaration should preferably be formulated
in writing.

2.4.2 Representation for the purpose of formulating interpretative
declarations

An interpretative declaration must be formulated by a person
who is considered as representing a State or an international organ-
ization for the purpose of adopting or authenticating the text of a
treaty or expressing the consent of the State or international organ-
ization to be bound by a treaty.

243 Absence of consequences at the international level of the
violation of internal rules regarding the formulation of interpre-
tative declarations

1. The competent authority and the procedure to be followed
at the internal level for formulating an interpretative declaration
are determined by the internal law of each State or the relevant
rules of each international organization.

2. A State or an international organization may not invoke
the fact that an interpretative declaration has been formulated in
violation of a provision of the internal law of that State or the rules
of that organization regarding competence and the procedure for
formulating interpretative declarations for the purpose of invali-
dating the declaration.

2.4.4  Time at which an interpretative declaration may be formulated

Without prejudice to the provisions of guidelines 1.4 and 2.4.7,
an interpretative declaration may be formulated at any time.
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245 Communication of interpretative declarations

The communication of written interpretative declarations
should follow the procedure established in guidelines 2.1.5, 2.1.6
and 2.1.7.

2.4.6 Non-requirement of confirmation of interpretative declara-
tions formulated when signing a treaty

An interpretative declaration formulated when signing a treaty
does not require subsequent confirmation when a State or an in-
ternational organization expresses its consent to be bound by the
treaty.

2.4.7 Late formulation of an interpretative declaration

Where a treaty provides that an interpretative declaration
may be formulated only at specified times, a State or an interna-
tional organization may not formulate an interpretative declara-
tion concerning that treaty subsequently, unless none of the other
contracting States and contracting organizations objects to the late
formulation of the interpretative declaration.

2.4.8 Modification of an interpretative declaration

Unless the treaty otherwise provides, an interpretative declara-
tion may be modified at any time.

2.5 Withdrawal and modification of reservations and interpretative
declarations

2.5.1 Withdrawal of reservations

Unless the treaty otherwise provides, a reservation may be
withdrawn at any time and the consent of a State or of an inter-
national organization which has accepted the reservation is not
required for its withdrawal.

2.5.2 Form of withdrawal
The withdrawal of a reservation must be formulated in writing.
2.5.3 Periodic review of the usefulness of reservations

1. States or international organizations which have formu-
lated one or more reservations to a treaty should undertake a
periodic review of such reservations and consider withdrawing
those which no longer serve their purpose.

2. In such a review, States and international organizations
should devote special attention to the aim of preserving the integrity
of multilateral treaties and, where relevant, consider the usefulness
of retaining the reservations, in particular in relation to develop-
ments in their internal law since the reservations were formulated.

2.5.4 Representation for the purpose of withdrawing a reservation
at the international level

1. Subject to the usual practices followed in international
organizations which are depositaries of treaties, a person is con-
sidered as representing a State or an international organization for
the purpose of withdrawing a reservation made on behalf of a State
or an international organization if:

(a) that person produces appropriate full powers for the pur-
pose of that withdrawal; or

(b) itappears from practice or from other circumstances that
it was the intention of the States and international organizations
concerned to consider that person as representing the State or the
international organization for such purpose without having to
produce full powers.

2. In virtue of their functions and without having to produce
full powers, the following are considered as representing a State for
the purpose of withdrawing a reservation at the international level
on behalf of that State:

(a) Heads of State, Heads of Government and Ministers for
Foreign Affairs;

(b) representatives accredited by States to an international or-
ganization or one of its organs, for the purpose of withdrawing a
reservation to a treaty adopted in that organization or organ;

(c) heads of permanent missions to an international organiza-
tion, for the purpose of withdrawing a reservation to a treaty be-
tween the accrediting States and that organization.

2.5.5 Absence of consequences at the international level of the
violation of internal rules regarding the withdrawal of reservations

1. The competent authority and the procedure to be followed
at the internal level for withdrawing a reservation are determined
by the internal law of each State or the relevant rules of each inter-
national organization.

2. AState or an international organization may not invoke the
fact that a reservation has been withdrawn in violation of a pro-
vision of the internal law of that State or the rules of that organiza-
tion regarding competence and the procedure for the withdrawal of
reservations for the purpose of invalidating the withdrawal.

2.5.6 Communication of withdrawal of a reservation

The procedure for communicating the withdrawal of a reser-
vation follows the rules applicable to the communication of reser-
vations contained in guidelines 2.1.5, 2.1.6 and 2.1.7.

2.5.7 Effects of withdrawal of a reservation

1. The withdrawal of a reservation entails the full application
of the provisions to which the reservation relates in the relations
between the State or international organization which withdraws
the reservation and all the other parties, whether they had accepted
the reservation or objected to it.

2. The withdrawal of a reservation entails the entry into force
of the treaty in the relations between the State or international or-
ganization which withdraws the reservation and a State or inter-
national organization which had objected to the reservation and
opposed the entry into force of the treaty between itself and the
reserving State or international organization by reason of that
reservation.

2.5.8 Effective date of withdrawal of a reservation

Unless the treaty otherwise provides, or it is otherwise agreed,
the withdrawal of a reservation becomes operative in relation to a
contracting State or a contracting organization only when notice of
it has been received by that State or that organization.

2.5.9 Cases in which the author of a reservation may set the ef-
fective date of withdrawal of the reservation

The withdrawal of a reservation becomes operative on the date
set by the State or international organization which withdraws the
reservation, where:

(a) that date is later than the date on which the other contract-
ing States or contracting organizations received notification of it; or

(b) the withdrawal does not add to the rights of the
withdrawing State or international organization, in relation to the
other contracting States or contracting organizations.

2.5.10 Partial withdrawal of a reservation

1. The partial withdrawal of a reservation limits the legal ef-
fect of the reservation and achieves a more complete application of
the provisions of the treaty, or of the treaty as a whole, in the rela-
tions between the withdrawing State or international organization
and the other parties to the treaty.

2. The partial withdrawal of a reservation is subject to the
same rules on form and procedure as a total withdrawal and
becomes operative on the same conditions.

2.5.11 Effect of a partial withdrawal of a reservation

1. The partial withdrawal of a reservation modifies the
legal effect of the reservation to the extent provided by the new
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formulation of the reservation. Any objection formulated to the
reservation continues to have effect as long as its author does not
withdraw it, insofar as the objection does not apply exclusively to
that part of the reservation which has been withdrawn.

2. No new objection may be formulated to the reservation
resulting from the partial withdrawal, unless that partial with-
drawal has a discriminatory effect.

2.5.12 Withdrawal of interpretative declarations

An interpretative declaration may be withdrawn at any time by
an authority considered as representing the State or international
organization for that purpose, following the same procedure ap-
plicable to its formulation.

2.6 Formulation of objections
2.6.1 Definition of objections to reservations

“Objection” means a unilateral statement, however phrased
or named, made by a State or an international organization in
response to a reservation formulated by another State or inter-
national organization, whereby the former State or organization
purports to preclude the reservation from having its intended ef-
fects or otherwise opposes the reservation.

2.6.2 Right to formulate objections

A State or an international organization may formulate an
objection to a reservation irrespective of the permissibility of the
reservation.
2.6.3  Author of an objection

An objection to a reservation may be formulated by:

(a) any contracting State or contracting organization; and

(b) any State or international organization that is entitled to
become a party to the treaty, in which case the objection does not
produce any legal effect until the State or international organiza-
tion has expressed its consent to be bound by the treaty.
2.6.4 Objections formulated jointly

The joint formulation of an objection by several States or inter-
national organizations does not affect the unilateral character of
that objection.
2.6.5 Form of objections

An objection must be formulated in writing.

2.6.6 Right to oppose the entry into force o